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The question always is : What belief is reasonably induced, or ought 
to be induced. 17 

The same test applies, after we have determined what power in the 
offeree has been created, as to whether that power has been exercised. 
Here, as in the case of the offer, the secret intent of the offeree does 
not control, because, as we have seen, contracts are not made by, nor 
are they consequent upon, actual intents and consents. If, under all 
the existent circumstances, a reasonably prudent man would believe 
that in acting the offeree was exercising the power created by the offer, 
a contract results. Here again the question is one of fact. 18 

It is admitted that some of the older sales cases applying the doc- 
trine of caveat emptor would not square with the view here main- 
tained. The fact, however, that many of those decisions shock our 
sense of justice is one reason why we should cease to apply that doc- 
trine in such cases. Where the application of that doctrine does not 
seem harsh, the above views as to the controlling considerations, views 
applicable to contract relations in general, will, it is believed, explain 
the decisions. 

H. W. A. 

TAXATION OF FOREIGN CORPORATIONS 

In the recent case of Underwood Typewriter Co. v. Chamberlain 
(1920, U. S.) 41 Sup. Ct. 45, the Supreme Court of the United States 
dealt with a new application of the principles governing state taxation 
of foreign corporations. A Connecticut statute levied a tax of two 
per cent on that proportion of the "net income" of a foreign corporation 
which the fair cash value of the tangible real and personal property 
in the state bore to the fair cash value of all the corporate property. 
A Delaware corporation, with its principal manufacturing plant in 
Connecticut, contested the tax as unconstitutional and showed that by 
this method of apportionment the tax was levied upon forty-seven per 
cent of its net income, which was much more than the actual amount 
of income derived from "business in Connecticut." The company's 
net receipts in other states were over $1,000,000 and in Connecticut 
only about $42,000; while under the method of apportionment fixed 
by the statute a tax was levied on a sum in excess of $600,000. The 



17 See authorities cited in note 6, supra. 

18 In Johnson Fish Co. v. Hawley (1912) 150 Wis. 578, 582, 137 N. W. 773, 775, 
referring to plaintiff's alleged acceptance, which was ambiguous and which had not 
been treated as an acceptance, the court said: "If it be true that respondent did 
not mean to convey such an idea ; but used language leading Mr. Hawley, in the 
exercise of ordinary care, to suppose it did, it must bear the burden of it's fault. 
He had a right to act upon the meaning which respondent's words conveyed to 
him, if such, reasonably, might be the meaning an ordinarily careful person would 
read out of such language under the same or similar circumstances." See also 
Vanleer v. Fain (1845, Tenn.) 6 Humph. 104; Kendall v. Boyer (1909) 144 
Iowa, 303, 122 N. W. 941 ; Clark v. Maisch (1920, Wis.) 177 N. W. 11. 
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Supreme Court, sustaining the decision of the Connecticut supreme 
court of errors, 1 declared the tax constitutional. 

In taxing the property of foreign corporations the state legislatures 
have often run into conflict with the Commerce Clause and the Four- 
teenth Amendment of the federal Constitution. The difficulty has been 
in allocating to the taxing jurisdiction a certain part of the total cor- 
porate property or income or in finding some method of determining 
its "true value" for purposes of taxation. A state may levy a tax 
upon the intra-state business of a foreign corporation, 2 or it may tax 
its property situated within the state, but used in interstate commerce. 8 
But it is difficult to apply such general principles to specific cases. 4 
An excise tax based upon the entire capital stock or gross receipts of a 
corporation doing business 5 in the state has been held invalid 6 unless 
there was a limit placed on the total amount of the tax thus levied, 
although there would seem to be no fundamental reason for the dis- 
tinction. 7 It is evident from these decisions that some bona fide 
attempt at apportionment is necessary and that a tax based upon the 
entire corporate property, capital stock, or earnings will not be sus- 
tained. 

In fixing a basis of apportioning the corporate stock or income for 
taxation the states have used various methods. The so-called "unit 
of value" rule by which a tax was levied upon that proportion of the 
capital stock which the length of the company's lines in the state bore 
to the total mileage has been declared constitutional. 8 But the unit 
rule will not be applied when an unjust apportionment would result. 9 



1 (1919) 94 Conn. 47, 108 Atl. 154. The Supreme Court of the United States 
cited with approval the following remarks of Justice Beach in answer to the 
argument that the tax was based upon an unfair apportionment. "The Plaintiff's 
argument . . . carries the burden of showing that 47 per cent of its net 
income is not reasonably attributable, for purposes of taxation, to the manu- 
facture of products from the sale of which 80 per cent of its gross earnings was 
derived after paying manufacturing costs. Cf. Arner. Mfg. Co. v. St. Louis 
(1918) 250 U. S. 459, 39 Sup. Ct 522. 

'Postal Telegraph-Cable Co. v. Richmond (1919) 249 U. S. 252, 39 Sup. Ct. 265. 

3 Postal Telegraph-Cable Co. v. Adams (1895) 155 U. S. 688, 695, 15 Sup. Ct. 
268, 269. 

'See Beale, The Situs of Things (1919) 28 Yale Law Journal, 525, for a 
general discussion of this subject and authorities cited. 

5 See infra p. 529. 

6 Western Union Tel. Co. v. Kansas (1910) 216 U. S. 1, 30 Sup. Ct. 190; Inter- 
national Paper Co. v. Mass. (1918) 246 U. S. 135, 38 Sup. Ct. 292; Looney v. 
Crane (1917) 245 U. S. 178, 38 Sup. Ct. 85; Galveston Ry. v. Texas (1908) 210 
U. S. 217, 28 Sup. Ct. 638. 

'Baltic Mining Co. v. Mass. (1913) 231 U. S. 68, 34 Sup. Ct. 15. See Com- 
ments (1918) 27 Yale Law Journal, 1074. 

'Adams Express Co. v. Ohio State Auditor (1897) 165 U. S. 194, 17 Sup. Ct. 
604; Southeastern Ry. v. Arkansas (1914) 235 U. S. 350, 35 Sup. Ct. 99. 

" Wallace v. Hines (1920, U. S.) 40 Sup. Ct. 435. In this case the mileage method 
gave to the property of the corporation in South Dakota an arbitrarily enhanced 
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Likewise, where the tax was placed upon the corporate property, such 
as cars travelling in and out of the state, and such number of all the 
company's cars was taxed as the mileage in the state bore to the total 
mileage, the court found that the property was arbitrarily valued too 
high and held the tax invalid. 10 So with a tax based upon the gross 
receipts and measured by the proportion that the business done in the 
state bears to the entire business. 11 But a tax upon gross receipts from 
business done in the state has been upheld when it was in lieu of all 
other taxes, thus distinguishing it from the case last cited. 12 Taxes 
upon the net income of non-residents derived from all property or 
business carried on within the state have been sustained recently. 13 
Thus it appears that state taxation will be sustained when a bona fide 
attempt to estimate the "true value" or allocate the property has been 
made and a just result reached. No distinction has been made between 
a tax based upon capital stock, gross receipts, net income, gross busi- 
ness, or tangible corporate property when properly apportioned. Nor 
is there ground for distinction between a tax which is in effect an excise 
tax and a tax upon corporate property, although the court would seem 
to be more inclined to uphold the latter. 14 Each case stands on its own 
merits as to justice in the result. The court's decision in the principle 
case, sustaining the tax on the ground that though most of the income 
was received outside Connecticut it was received from manufacture 
in Connecticut, is in harmony with principles previously announced. 15 ' 



A MERE QUANTUM MERUIT FOR ATTORNEYS' FEES. 

It may be true, in this country at least, that a lawyer is worthy of 
his hire, but this does not mean that he is always to get what he thinks 

value. The company had no terminals in that state and its road bed was con- 
structed across plains at much smaller expense than in other states where the 
nature of the country and the size and number of the cities made railroad build- 
ing more costly. See Fargo v. Hart (1904) 193 U. S. 490, 24 Sup. Ct. 498. 

10 Union Tank Line v. Wright ( 1919) 249 U. S. 275, 39 Sup. Ct. 276. See 
Comments (1919) 28 Yale Law Journal, 802. 

11 Meyer v. Wells Fargo and Co. ( 1912) 223 U. S. 298, 32 Sup. Ct. 218. 

12 V. S. Express Co. v. Minn. (1912) 223 U. S. 335, 32 Sup. Ct. 211. Likewise 
taxing gross earnings from car lines operated in the state, in lieu of all other 
taxes, has been held constitutional. Cudahy Packing Co. v. Minn. (1918) 246 
U. S. 450, 38 Sup. Ct. 373- 

"Travis v. Yale Towne Mfg. Co. (1920, U. S.) 40 Sup. Ct. 228; Shaffer v. 
Carter (1920, U. S., 40 Sup. Ct. 221 ; see Deganay v. Lederer (1919) 250 U. S. 376, 
39 Sup. Ct. 524. 

"See U. S. Express Co. v. Minn. (1912) 223 U. S. 335, 344 ff., 32 Sup. Ct. 211, 
214 ff. 

15 For a more complete discussion of this subject with the authorities collected 
see Powell, Indirect Encroachment of Federal Authority by the Taxing Powers 
of the States (1917-18) 31 Harv. L. Rev. 321, 572, 721, 932; (1918-19) 32 id. 
234, 374. 634. 902. 



